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Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Re: IB Docket No. 96-220
Notice of Ex Parte Presentation

Dear Mr. Caton:

JOCKEl rlLE COpy ORIGINAL

Orbital Communications Corporation ("ORBCOMM") hereby notifies the
Commission, pursuant to Section 1.1206 of the Commission's Rules, that it met yesterday
afternoon with Mr. William Kennard, the Commission's General Counsel, and Ms. Marjorie
Bertman of the General Counsel's Office with regard to the above captioned proceeding.
Attending the meeting on behalf of the ORBCOMM were myself, Mr. Riley Temple and Mr.
Alan Parker. We discussed the issues addressed in our June 18, 1997 letter to Chairman
Hundt and the June 23, 1997 letter from multiple signatories to Chairman Hundt, copies of
which are attached.

In addition, we explained how exclusion of ORBCOMM from the second
processing round at this point would not increase the number of new entrants possible, nor
would such exclusion do anything to resolve the contention for the downlink spectrum in the
401 MHz band. Such exclusion, would, however, prevent ORBCOMM from enhancing its
service availability in the Northern latitudes, including Alaska, thereby limiting those areas'
ability to benefit from ORBCOMM's services and dampening export opportunities. We also
addressed ORBCOMM's contention that the proposed automatic exclusion of the first round
licensees at this time would be unlawful retroactive rulemaking, arbitrary and capricious, and
contrary to the public interest. ORBCOMM also explained that the public interest would be
disserved by adoption of an order that was likely to be overturned by the Court of Appeals,
thus necessitating that the Commission expend significant efforts in revisiting these issues,
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and more importantly, delaying the deployment of new systems while these issues are
resolved.

An original and one copy of this notice are being submitted to the Secretary's
Office for inclusion in the record. In addition, copies are being furnished to Mr. Kennard
and Ms. Bertman. If you have any questions with regard to this matter, please direct them
to the undersigned.

Sincerely,

Stephen L. Goodman
Counsel for ORBCOMM

Attachments
cc: William Kennard

Marjorie Bertman
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The Honorable Reed E. Hundt
Chainnan
Federal Communications Commission
Room 814
1919 M Street, N.W.
Wasmngto~D.C. 20554

Re: IE Docket No. 96-220

De:u- Chairman Hundt:

';CEL. SE;:lNSTE1~

CAVIO 5:. C~L ':"CI'

.J. RANOAL._ C~C

.JE~~REY ~ MAGEN~

• "QN\1"'T"CQ ..... 'f. & Pfl

....g ...I~.Q MC.

Orbital Communications Corporation ("ORBCOMM") is writing this letter as a
follow up to the meeting in your office last Friday. We greatly appreciate the time you took to
meet with the Little LEO industry, and wanted to higbiight a f~N ofthe most important points
made during the meeting. In addition, we wanted to make dear our positions on the Staff's
proposal put forth at that meeting md to respond to a few specific assertions made by another
appiic:mt.

We have been workins! since the Fail of 1989 to make LEO technolo2\' a
marketplace reality, and we are wen ;n our way to system deployment. ORBCO~i{ fiied its
appiic::l.tion and petition for ruiemaking in February 1990, and received its license from the
Commission in Oc:ober, 1994. Our first cwo sateHites are in operation providing initial
commercial services and the rest of the consteHation 'NiH be launched at the end of this ve::lf and, .
e:lriy next ye:lr. We are participating in this current processing round fur two limited purposes:
(I) ORBCorvl?v[ is seeking to move its feeder link uplinks to the Transit Band (149.9-150.05
~(F...z), be~ause this band was not J.vailabie when ORBCOivl?v( orilZinallv filed its acclic:uion' v and
(ii') ORBCorvl?v[ is seeking J smail Jrnount of J.dditionai 5pe~~rurn ~o 5U~C0r1 thl:: d~;lovmen~ of- . .. . -

The TrJ.nsit Sand '.vas Jlloc::lted globally for LE0 5ate~lite systems Jt \VARC .'?:, lnd :h~

lnlte:.:i StJ.tes Jrne:1ded its l:.loie ur'Freque:1c:es ~o ~nc:JrpcrJ.re use (Jr' ,he Tr:lI1sir Band :"or Little
LEt] 5pe~::"'Llm In ?e8r..1:J.r:: \,Jc: Based <JnstJ.rI J.dvic~" ~O\l;e·:e~. ORBCO\Lvl ie="~;.e:.ise~~ir::~

:,j('e ",r"·h~f 'Le· -'~ o'nt;'l ';1~ ,~/:"~'''rd rroc~ssin~ ~Ct:~ci.
_ ...... .. _, I~I..... .. ~1 '"" --_ ..... ~ ~ -
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twelve more sate!lites in its consteilation in order to e:-.nance service availabiiirv in the ;";onhem
latirudes (induding Alaska. Canada. Nonhern Europe and Russia),:" "

As we tried to convey during the mee!ing. there are several points of disagreement
bet'Neen ORBCorvJ:J.V1 and the staff proposal. We are most concerned with the suggestion that the
first round licensees would"now automatic:l1ly be expelled from this processinsz round.
ORBCOM}.t[ believes that such an exclusion is unla\ltful, bad Jolicv and unn~essarv.. " .

Automatic Exclusion of the First Round Lic!:nsees Would Be Arbitrary
and Capricious and also Constitute Unlawful Retroactive Rulemaking

When ORBCOM1v1 responded to the Public Notice initiating the second
processing round, there was no limit on the eligibility of the first round panicipants. Indeed, the
Part 2S Rules with respec: to geostationary satellites specifically contemplate making additional
capacity available to incumbe:lt operators, going so far as to allow additional orbital positions
even to licensees with unconstroeted or unlallnched satellites. Such a policy acknowledges the
need for satellite licensees to plan their systems many years in advance. Moreover, the
Commission affirmatively placed STARSYS and VITA into this processing round, so it would be
unfair an unlawful to make the first round licensees ineligible retroactively.

Tne claimed need to e..cclude the first round licensees based upon the "public
interest" in incre3Sing the number of competitors does not withstand scrutiny. First, the
re3Sonable needs of all of the applicants, including the first round licensees, can be
accommodated. This is particUlarly true in ORBCOMM's case. since we are seeking only a small
additional amount of downlink spec:rum. 'J! Second, significant competition will exist re2ardless of
the number of additional svstems licensed in this processinsz round. ORBCO~[M will b;. -
competing against GEfSTARSYS (a large C.S. licensed Little LEO system), foreign licensed
Little LEO systems (induding systems licensed by Russia and France), Big LEO systems

~' In its license modific::ltion request being considered in this proceeding, ORBCO~l1v[
ori!!inallv reauested an additional 90 kP..z of downiink spec:rum. ORBCOM~v[ has subseauentlv
improved th~ ~fficienc'/ of its satellite system design. and oniy requires iO kHz to suooon' the .
twelve :ldditional satellites. In addition. these system improvements allow ORBCO~l1.l to reduce
its :llre:ldv licensed service link downlink requirements by ..10 k..t.tz. so that in essence :he 1dditional
sateUites "require amy In inC;"ement:li 30 kJ,Y.,z or' 5pec:rum Joove the 1mount Jire:ldy licensed to

ORBCOr.L'vL
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(inc:uding Iridium. Giobalstar, TRW/Odyssey and rco GiobaL all of which pian data serv'ices l,

geostationary systems (including Inmarsat and .-\.\ISC), and for several services with terrestrial
offerings (including CDPD, Narrowband PCS and CeUemeny). Cnder these conditions. it makes
linle sense to dismiss at this point the first round licensees, esp~ially without considering the
public interest benefits that the small additional spec;rum could bring.

.
Given these significant legal infirmities in the Stms proposal, Corrunission

adoption of such a plan is likely to be successfully challenged at the Court of Appeals. If that
occurs, then the Commission will have to expend significant efforts in revisiting these issues, and
more importantly, the deployment of new systems will be delayed while these issues are resolved.
Such a course of action would thus be adverse to the public interest, and is avoidable.

Dismissal of the First Round Licensees from this Processing Round
Would Disserve the Public Interest in ~bterial Respeets

ORBCOM:M also believes that it would directly disserve the public interest to
exc:ude the first round licensees automatically. As ORBCOMM has demonstrated, a small
amount of additional downlink spec:rum will allow ORBCOMM to improve service availability to
Alaska, thereby providing messaging and position-location services in those isolated and remote
territories.Y In addition, by enhancing coverage of Canada, Northern Europe and Russia,
~anded expon opponunities will be provided to ORBCOM:M, with the attendant benefitS to the
U.S. economy. ORBCOMM's partners in Canada, Europe and Russia have confirmed the
demand for ORBCOi'v~rs satellite services in these markets, and the additional twe!ve sateHites
can ensure that ne:lI' real time service is available even in these remote areas.

Moreover, no other applicant can provide service as quickly or cheaply, b~~use
ORBCOi'v~{ can readiiy incorporate the additional sateHites onto the ongoing production line.
The other :lpplicants will take ye:lI's to deploy similar capabilities. assuming argwmdo they lre
successful in raising the necessary c:lpital. These various public interest benefits, obtained Jt
relatively low cost, would be lost or :It best significantly delayed under the stms proposal
amomatic:l11v to dismiss ORBCO~I1t[ from this processing: round.. -

I. :~ttached J.re two chans rede-::ing the differe:1c~ :n J.vaii:lbiiitv be~\'''''ee:1 J. ~o J.nd .is
sate:lite ORBCOwl1v( conste!lation..~s those charts ~er1e::. maximum se;":iceJutJ!l~S :.n ....J.lSK:.
lnci C.lnada dedine from ()ve:- te:1 ':lours ,0 uncier : :ninures. J,nci -;e;:ic~ .l':J.iiJ~\iit~.::r1C;"~:.:se: ::-cm

;USi: Jver :0°'<) co aeove :30°',.,
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Finallv, the staff proposal appe:lfS to be based on the erroneous notion that
exclusion of the first' round licensees is necessary to allow additional entry. This supposition
ignores the rae:, as explained above, that (1) new entry v.iil not be precluded by ORBCONU'v(,S
modest needs~ and (ii) in any event, ORBCONU'v1 and the other first round licensees will be facing
compe:ition from a number of sources, including other satellite sYSLems and terrestrial services.
Providing ORBCOrvThtf with..the opportUnity to dej:lloy a more robust satellite system has the
added advantage of enabling it to compete more effectively against these other foreign and
domestic alternatives thus allowimz consumers to reaD the manifold benefits of more robust, _ 6.

competition.

It is Not Neeessary to E~clude the First Round Licensees
in Order to License the New Entr:lJlts

As the "XYZ" alternative demonstrates, the staffs proposal to arbitrarily exclude
some ofthe second round applicantS is unnecessary to permit the rapid grant oflicenses on a non­
mutually exclusive basis. That compromise, agreed to by six of the seven applicants, can
accommodate the reasonable needs of all of the pe..''lding appliC311ts without needlessly dismissing
any ofthe applications. Although some adjusnnents or additional demonstrations may be
necessary to convince the Deparnne.'1t ofDefense to pennit sharing with more than a single Little
LEO system., the Commission should not allow the initial refusal of the Department ofDefe..'1Se to
coordinate in good faith to stand as a barrier to the "inclusive" compromise solution. Particularly
in light of the availability ofbetter solutions, automatically e."(cluding the first round licensees
would be arbitrary and capricious. ORBCOM1t1 therefore urges the Commission to reject the
proposal to change the rules now to dismiss the first round licensees ·from this processing round.

ORBCONf1\,l also believes that the Commission need not adopt new rules ifits
intent is simply to winnow out the fie!d of applicants. Following the first ever negotiated
rulemaking that included eight weeks of concerted effort by all of the interested parties, the
Commission in 1994 adopted standards for detennining the Little LEO qualific:ltions and
incorporated those into the Part 25 Rules. The Commission failed to apply those standards to the
applicants in this processing round. As ORBCOrv11vl demonstrated previously, none of the
remaining new applicants had provided convincing evidence in the record that it meets the present
financial qualifications standard. particularly if the Commission uses the expec~ed acrual costs of
construc:ion. launch and oper:ltion of the initi:ll twO sateUites of the :J.pplicant's consteHation as
detailed in the applications (induding significant ncn-re~urring e:1gineering and other development
e~penses), rather than the mifici:liIy low figures protfered by the appliC:lnts. A lame J.mount of
up-from -:05t5 are ne~eS5<lr.iy inc:lr.ed in c::mstruc:;on of the s<ltdites. and those C;~:itS :TIUS! oe
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induded in the "hurdle" the aooiicants must show they can meet: the overiv simoiisi:ic oro rara
calculations of the applicants 'i~ore these very ieal costs ~ '.'

The Commission N~ Not be Bound by Leo One's
Oaimerl StMct Adherence to its Self Serving Business Plan

ORBCOMl\lt also wants to take this opportunity to address a few remarks made by
Leo One at Fridavs meetin2. ORBCO~J1vl was surprised and confused bv counsel for Leo One's
statement that no' one had disputed their analysis based on the Depanmen~ of Justice guideHnes.
ORBCOMM had strongly criticized that analysis in its Reply Comments in this proceeding.~ As
ORBCOMl\lt demonstrated, the Leo One "analysis": (i) was based on a severely flawed definition
of the market; (ii) exduded the foreign licensed systems from its calculations (not to mention the
e.",clusion ofBig LEOs and geostationary satellite systems); (iii) was entirely speculative since full
Little LEO services are not yet even available; and (iv) was based on a static view of the market
that simply equates potential capacity with market share. Thus, Leo One's counsel was wrong ­
the record includes well-founderl attacks on Leo One's "anaiysisJl under the Department ofJustice
guidelines.

It is also somewhat ironic that at the meeting Leo One repeated its daim that
ORBCOMl\lt is a monopolist. Indeed, in its Comments in this proceeding, Leo One asserts that
with respec: to several markets (defined by the need for timeliness of transmissions), Leo One wiiI

:J Site generalZv, ORBCOMM Comments on CTA's Application, February 24, 1995, at pp.
3-i; ORBCOMlvl Comments on E-SATs Application, February 24, 1995, at pp. 2-3; at
ORBCO~t}.t{ Comments on Final Analysis' Application, February 24, 1995, at pp. 2-4;
ORBCOMlv{ Comments on Leo One's Application. November 16, 1994, at pp. 5-9. ORBCO~j},.I

observes that Finai .-\nalysis had subsequently filed a new financial qualifications demonstration,
but none of the other aooiic:lDts has even attempted to update the:r showimzs. In the case of Leo
One. ORBCOM1v1 spe~ifically questions whe:her the David Bayer Trust. th~ ostensible source of
funding fOf Leo One. has suffered in value bec:LUse of the decline in value of y{obiieMedia's stock.
As the Commission J.cknowled!!ed in its order granting y{obileMedia a ten month st:lV of the
hemng. y{obiieMedia's stock h-;'s declined from S:i per share in 1995 to S.50 per sh;re as of
June 3. 199/ (and it has now been deiisted from ~ASDAQ). ,\,fobile:'v!edia (_~()rpOrG1UJ1l. FCC
97-19/. re~e::lsed June 6. 190 '7. Jt ~ 16.

.. r ..,,...

...... ,....... 1 1"\ I ,)
l ,) - l ,)
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be the only company capable of providing se:""..:ice,: Leo One. howeve:-, apparently believes that it
will be a "benevolent monopolist." asserting that it wiil use its profits :Tom the se:-vices where it
will be the only provider to fight off ORBCOiv(1v('s supposed strategic or predatory pricing. ~ The
Commission need not resolve this obvious inconsistency in Leo One's position with regard to
monopolies, however, because ORBCOM1vf will offer services to time-sensitive markets and face
competition from several so"urces, norwithstanding Leo One's egregious and erroneous assertions
to the contrary. The Commission should not, however. adopt a licensing plan which has been
designed to confer unique advantages on Leo One, since under Leo One's proposal, omy Leo One
would be able to deploy 48 satellites.'1!

Finally, ORBCO?vtM reiterates its claim that the Commission should not permit
itself to be held captive to Leo One's "business plan" in resolving the potential mutual exclusivity.
All of the other second round applic:mts have offered to make reductions in their spectrum needs
in order to support a compromise that can accommodate the reasonable needs of the second
round applicams.lA' Leo One, in contraSt. insists on the sanctity ofits business plan, although Leo
One has variously described its services as providing "real time," "near real time, It It100%
availability," and "ne3r 100% availability," thus leading to some confusion over precisely what
that plan incorporates. Moreover, as the Commission recognizes in the award of orbital positions
to geostationary satellites, the Commission is not bound by an applicants request for a particular
slot, and the slots are treated as fungtcle notwithstanding their differences in such factors as full­
CONUS coverage (which presumably affects an applic::mt's business plan). The Cormnission
should resolve the issues in this proceeding on the basis of the public interest, not on the basis of a
"business plan" conco~ed by a new company whose owner has experie...~ce limited to running

See e.g., leo One Comments flied December :0, 1996 at Boulton Appendix A p. 19.

11 Id leo One even daims that the public interest will be advanced by its holding such a
monopoly.

'2' This assumes, of course. that Leo One is found to be qualified to become :l lir.ensee after a
he:uina is held on the extent of leo One's owner's involvement in the ylobileMedia wronadoimz.
ORBCO~UYl understands that J. number of the pending applicants are jointlv filing J. lette; ­
addressing the impac: of the MobiieMedia investigation on this processing ;ound~

Il}' As :l result ofimcroved efficienc::, ORBCO~G'v{ has been able to reduce its downiink
needs so chat it is seekin~ omv 30 k.H.: or'downiink spectrum above tts licensed band\vidth. [n
Jddition, with rescec: to-its r~auest far '-lse of the Tr:msit band tor J :lllte'.V::J.v uclink. 0 RBC Ol\.-[}.{
is wiiIimr to Jssu~e the risk ch~r the Cnired SC:J.tes '.viil Je suc::essiUl;r \VRC-9'"'7 :n 'Jo(J.min:.r
J.ddirion-;i :eeder link. soe::trum .llloc:.ricns, -
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terrestrial paging and cellular services. This concern lS ~ve:1 more pressing in 3. case such as this
where the qualifications of the applicant attempting ,0 persuade the Commission to ado~n 3.

licensing plan that excludes most of the other applicants are so open to question. U

In sum, ORBCOtv~f believes that the sta.tf proposal is significantly flawed. and its
arbitrary disqualification 'oftht: first round licensees is patently unlawful and does not serve the
public interest. ORBCOMIvt also believes that the Commission is not bound by Leo One's
business plan. ORBCO~IM thus urges the Commission to reject the Staff's proposal. and instead
to adopt an "inclusive" compromise solution that will Jilow all of ~he applicants to be licensed.
Adootion of an "inclusive" solution will also eliminate the prosoec: oflemzthv delays resulting:
fro~ legal challenges and the high Iike!ihood of subsequently ~ving to rede;ign thOe Staff's ­
proposal.

Sincerely,

/}/4~L
Albert Halprin rr
~,~.~
Stephen L. Goodman
Counsel for ORBCOMM

cc: Commissioner QueUo
Commissioner Ness
Commissioner Chong
P:lI"ties ofRecord

11 0 RBC Orv!1vl observes ,hat (i'l with respe:: to the ce!luIJ.r e:-::perience, the FCC ore'.'iouslv
issued 5505.000 in forreitures against Ylr. Bayer for technic:ll 'violations of the Commi~5ion'5 .
Rules by his ceHular operations (Davul.-L Bayer. 7 FCC Red 5054, 5057 ( 199:n, J.nd (ii'} with
resoec: :he J:l~imr ~xoerie:1ce. the Cummission :5 weil J,ware or" the financ:J.i trcubies :lnci
re~~iatcr: :, ~e~'Ub.riti~s of''v(obiie~AediJ. \.\ {Onl l"dft!Jic. I_~()rp()rarum. Fec w";" - ; 0-;'. re:c~se:::- .. -
Jur:~ "5. ~ oc-:-\
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June 23. 1997

The Honorable Reed E. Hundt
Chainnan
Federal Communications Commission
Room 814
1919 M Street, N.W.
Washington. D.C. 20554

Re: IE Docket No. 96-220

Dear Chainnan Hundt:

RECEIVED

~UJ:23 1997

FEDEAAL COMMUNICATIONS COMM!SSJCM
OFFI~ OF SCCREiARY

E-SAT, Inc. ("E_SAT") , Final Analysis, Inc. ("Final Analysis"), GE Starsys
Global Positioning, Inc. ("GE Starsys"), Orbital Communications Corporation
("ORBCOMM") and Volunteers in Technical Assistance ("VITA") are writing to you to

supplement the record with respect to some of the issues raised at our meeting with you on
June 13, 1997. As an initial matter, we wanted to thank you once again for providing us
with the opportunity to present our views on how best to resolve the pending Little LEO
processing round.

As was made clear at the meeting, only two of the seven applic:LIlts support the
proposed resolution put fonh by the International Bureau.l' The undersigned companies. in
contrast. do not believe that the staff proposal presented at the meeting, which includes
arbitrary elimination of some of the applicants, will best serve the public interest. We
believe that there are compromise solutions that will allow all of the applicants to be licensed
in 1 manner that fulfills their reasonable needs for spectrum even using onlv the limited- .
amounts of spectrum available to Little LEOs presently.

We also believe that recent developments should be considered by the
Cummission in detennining how best to proceed with the pending applications. At the June

- Ar our me~ting with you. the Internarional Bureau staff stated [har irs pr,)posed Report
& Order would ~stJ.blish only two bands for second round Little LEO systems. with iJnlv vne
system licensed in each band. They also proposed to dismiss the second round applic:.lti~ns
of first round licensees. ORBCOMM. VITA and GE StJ.rsys. impose n.e'.v and stricte:­
financ::.ll yualific:.ltions criteria \)n remaining second round applic:.lms and u[iii:;:e ~lUc:;\:nS [()

res\)l\'e any reruining potential mutual exclusivi[y.
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13th meeting, we briefly discussed the impact on this processing round of the Mobile~ledia

hearing.

It was not considered appropriate at that meeting. and it is not necessary here,
to address the merits of that proceeding. but we do believe that its impact on the timing of
this processing round is not hypothetical. but a very real concern. The Commission recently
stayed the MobileMedia proceedings for up to a ten month period to permit the possible sale
or restructuring of MobileMedia consistent with the Second Thursdav doctrine.;.' Of
panicular relevance to this processing round was. the requirement in that Order that the
Bureaus not grant applications in which MobileMedia's principals have attributable interests
until the issues desimated in the MobileMedia proceedin2 are resolved as to those- -individuals:

We take this opportUnity to reiterate that the scope of the HDO includes
whether any fonner or current MobileMedia officers, directors and senior
managers have engaged in wrongdoing. In this regard, we instruct
Commission staff in all Bureaus and Offices that any radio applications in
which these former or current officers, directors or senior managers have
attributable interests shall not be granted without resolution of this issue as it
penains to that individual, either in the context of this hearing, if Second
Thursdav relief is ultimately not granted, or in the context of another specific
application. 'J!

Presumably this directive encompasses the application of Leo One, since the sole shareholder
and identified source of capital for LeQ One -- David Bayer -- was an officer and director of
MobileMedia.::' Thus. the Leo One application cannot be granted without first exploring the
extent to which Mr. Bayer panicipated in what the Commission has deemed tQ be
"unprecedented" misconduct in the MobileMedia case.

The undersigned companies are extremely concerned that adoption of the staff
proposal, prior to resolution of the cloud on Leo One's legal qualifications. would result in
unnecessary and irreparable harm to the interest of the public in a fully competitive and

"'jlil'

"
MobileMedia Cornoration, FCC 97-197. released June 6. 1997.

hL at ~ 18 (emphasis added).

- Sc~ also. NctSat 23 Companv. LL.C., DA 9i-l:2l6. released June 10. 1997. where
[he International Bureau modified on its own motion [he :"fetSat 23 license to specit~· that the
Juthorization is without prejudice to and is subje:.:t to the outcome \)f the Mobile~ldia

investigation. in light ,Jr' their discovery that David Baye," \Vas a Ime-third \)\Vne:- \)f \ietSat
2S.



The Honorable Reed E. Hundt
June 23, 1997
Page 3

vibrant Little LEO industry. In particular. implementation of the International Bureau staff
proposal prior to the resolution of Leo One's qualifications would create the reaiistic
possibility that Leo One would be the designated licensee for one of the two new authorized
systems, only to be ultimately disqualified. Alternatively. qualified applicants proposing
systems that are potentially mutually exclusive with Leo One may have to wait for 10 months
or more before it is clear whether or how any applicant for that system may be licensed.
This certainly would be an undesirable result.

The staffs proposal would unnecessarily and unreasonably limit licensing to
only two new systems out of the seven pending applications by excluding fIrst round
applicams and excluding other second round applicants. This puts the Commission in the
position of having to designate entrants by regulatory fiat rather chan leaving decisions
concerning the right approach to this new service to the marketplace. .The International
Bureau's approach also would most likely result in the use of auctions to resolve mutually
exclusive applications, which would have significant deleterious consequences for global
mobile satellite services generally.~1

We believe that these draconian measures and dire consequences are
completely avoidable. Repeatedly in the course of this lengthy and complex proceeding, six
of the seven second round applicants have proven capable of negotiating a comprehensive
solution. and in fact. on February 24, 1997, submitted a joint plan for resolution of this
proceeding. That plan. referred to as the "XlYIZ Plan, II would permit licensing of all
second round applicants, including Leo One. In contrast to the staff proposal, the XlY/Z
Plan would obviate the need to exclude applicants and indeed would maximize entry into this
new and innovative service. It also would eliminate the possibility of mutually exclusive
applications.

However. Leo One has consistently and steadfastly opposed this solution. to
the point of even refusing to engage in joint discussions with the other applicants and the
FCC staff on the plan. While all the other applicants in this proceeding have willingly
compromised significantly to obtain licenses to bring service quickly to the public, Leo One
has refused to give one inch on its own current spectrum demands.!!.' To a lar!!e de!!ree. it- -

~' Our concerns with auctions in this service are fully detailed in the record in this
proceeding and include. among other things. the expectation that such an approach bv the
U.S. would encourage sequential auctions in individual countries for landin!! ri!!hts t~r these
global services. Such a deveiopmem could signific:.mtly. if not perrnanemlv-. d~:av
deployment uf the constellations :md the provision or' low cost Liuie LEO ~ervice; ro [he
public.

, [t should hI:: nmeu th:u [he Jemands that Leo One 50 tenaciously holJs :" .tt [hh :)(1In[

~lrc Jift~r~~1( rrom [ho..;e 1m the re~ord in its pendin!! looiic:ltion. '" , _ ...
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is the intransigence on the part of Leo One that compels the staff to put forth the~r plan.:
Now that the Commission itself has called into question the legal qualifications of David
Bayer. and therefore Leo One. it is manifestly unfair to resolve this proceeding to meet the~r

"needs" in a way that excludes up to five other applicants and places the public interest at
risk.

For these reasons. it is absolutely critical to consider fully in this proceeding
the potential impact of these issues concerning the legal qualifications of Leo One before the
Commission commits to a course that is opposed by most applicants and that :ould seriously
and adversely affect the public's interest in this nascent industry. Therefore, we strongly
urge abandonmem of the staff proposal and the adoption instead of the XiYIZ Plan endorsed
by six. of the seven applicants.~' Under this approach, action on Leo One's application
would be deferred umil its qualifications were established, in the context of a resumed
MobileMedia hearing or a separate hearing, during which time spectrum would remain for
another large system that could accommodate Leo One's needs. 2/

'"7J As you recall, in our meeting last Friday, Leo One asserted that it could not be
licensed under the X/Y/Z Plan. Leo One's claim means no more, however. than that thev
believe that their business plan cannot accommodate the large system spectrum that would be
made available to it under the XlY/Z Plan. As ORBCOM1v1 has repeatedly pointed out to

the FCC staff, the demands of both domestic and international coordination in Little LEO
services guarantee that all business plans must ultimately be modified. ORBCOMM itself is
operating on approximately one third of the spectrum sought under its original business plan.
Thus, these Leo One arguments should be given no weight. This is especially true in light of
the fact that the X/Y/Z Plan expressly identifies the same spectrum availability for Leo One
that it now asserts that it cannot live without, with just slightly reduced capacity.

~I We beiieve that with the additional time this plan will provide. it will be possible to
demonstrate to the Department of Defense and NOAA. that there will not be any additional
risk of hannful interference even if their sateUite systems share with multiple Linle LEO
systems rather than a single system. Alternatively, other compromise band plans might be
developed in the interim using Little LEO spectrum allocated at WRC-95 and WRC-97 that
could accommodate the reasonabk needs of all of the pending applicants. including Leo One
if it is subsequently found to be le3ally qualified. -

Such a course of conduct is ..:onsistem with precedent. As was true in the Big Leo
proceeding. deferred applications J.re not prejudic.:d if there is spectrum alreadY :lssi;ned to

J.ccommodate them. Constellation Cl)mmunications. Inc., 10 FCC Red 2258 I {m'l B-ureau
1995'); Mohik C,)mmunications Holdings. {nc,. 10 FCC Red 2274 IIm'l Bure:.lu 1995'). [n
the c','em that untie:- ,he ~{,'y'rz Plan Leo One is ultim:lte!y disqualified. we be!ie':e the
spe-.:trurn \)ri~inally se~ aside for [hem could casily be reassigned to the <)the:- lic~:lsc::s

rhr"{"'ITh rll.Jq'l,rr'trfl,n,
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If L:o One ultimatcly were fcur.a co c: qua.lif:ed, It could ::."le:: be awardee :..':::
lic::lSe for the second la.~ svs-..em '.lIlder the X'YlZ olano !D.:he memtimc. ho'.-,·cve:. the:- -' .. .

othc: applic:mIS could be liC=!l5ed. the spec:rum ?ut to use, and the public would nOt be
:re:udic:ci bv thc delaYs caused bv :he r..e:d to resolve Mr. Bave:-'s aualiiIC:lt:.cns to ':e 3-.. ~ .. . -' ' ..
Commission lic:~ as a result of his invo!v=::tcnt '.vit.'! )'iobileMedia. The abilitv :0 ~c::.se

the other appiic3D.ts without having :0 resolve the iss-ole of 1.:0 One's basic qualiii~tions is J

c::lttai. fu:lmre rr~t we bclieve mongiy favors the X.fY/Z plan ave: the staif's propcse-.i piall.

We urge you to consider ±ese critical 15,)"'Ues in determining how best ro
proc:ed with Little LEO li~tng in light of chis significant rece:n: develcpme:lt. ?!e:lse
contac: 3IlJ' of th.e. \1D.de=sig..'!Crl if you have any questions with regard to this =natter.

Sincerely,

Fmal Analysis, Inc.

C-·w. Commissioner QueUe
CQrnmission~: Ne:s
Commissionc:- Clcng
P:U:les af Re-:ord


